IN THE COURT OF APPEALS OF IOWA
No. 19-0491
Filed April 1, 2020
GREATAMERICA FINANCIAL SERVICES CORPORATION,
Plaintiff-Appellee,

VS.

NATALYA RODIONOVA MEDICAL CARE, P.C.,
Defendant-Appellant.

Appeal from the lowa District Court for Linn County, Lars G. Anderson,

Judge.

The defendant appeals an adverse summary judgment ruling in this breach-

of-contract action. REVERSED AND REMANDED.

Larry J. Thorson of Ackley, Kopecky & Kingery, L.L.P., Cedar Rapids, for
appellant.
Randall D. Armentrout and Leslie C. Behaunek of Nyemaster Goode, P.C.,

Des Moines, for appellee.

Considered by Bower, C.J., and Greer and Ahlers, JJ.



BOWER, Chief Judge.

GreatAmerica Financial Services Corporation (GreatAmerica) seeks to
enforce a “hell or high water” clause against an entity, Natalya Rodionova Medical
Care, P.C. (NRMC), which has submitted evidence the signature on the financing
contract is a forgery and that it did not accept or ratify the Agreement. Because
GreatAmerica has not proved ratification of the Agreement as a matter of law, we
reverse and remand for further proceedings.

I. Background Facts and Proceedings.

GreatAmerica is an lowa corporation with its principal place of business in
Cedar Rapids, lowa. GreatAmerica provides financing for business equipment
and/or software for commercial use.

NRMC is a professional corporation with its practice located in New York
City, New York. The sole shareholder of the corporation is Dr. Natalya Rodionova,
a licensed physician.

The “Agreement” GreatAmerica asserts has been breached is reproduced

in its entirety below:?!

! The quality of the copy of the Agreement is very poor. As best as we can make
out, the Agreement purports to require sixty-three monthly payments of $999.00
for “Kyocera copier 4002i—-2pcs—sp#W376203025/WL376202961 Grandstream
phone system—1” provided by New York Digital Products Inc. (New York Digital).



AGREEMENT

“”“"‘Great&menca

L
Hsﬁmnunnn|q|.. abrl.\ficl‘s

ﬁ‘J_Ll Lﬁ')i.. e o Nﬂahaﬂndlnm.‘ Mn:iu al cnre P C

SRIATAUENICA Balanl AL SERWMGES CORPTD
L35 PIEAT STAREET SE. CRDAS SAPIDG 12 57
G RO G0R, CEDAA AARIDE Ly SReERE

1236204

..l D‘:‘.l hhrlhews .ﬁ.\'e

e L ar

TR, i MBS N IABER SERUL MUMBES, ‘-.I'ICI IHWJ“D-MCES 5"‘.-:1

Mineala, NY

[0 $B8 LTTACHED SCHEDLES

. liunceia_mnmiﬁﬂmmm_suﬂw;ﬂﬁznmzsﬂmmw_

LGrandstream phone system -1
SrPEUTLOCATION: AS Slated Abova.

S anTEs B3 1CRTHLY FATMERT Al 'i.".'_

i '.,‘.'1.-. f‘:q.d,m‘:rﬂ
Rl w.-i*l* R ‘:le 'm‘.wr.l £ AL L Ayre i) Beh
ihx .f-?ra znt Wl bagin a0 e cam e Dot is duliasd o e o
naa e angy Chige vou g raastatis ea Lo oo Semmermtin sl
St bl 4 g ::wpa!ﬂ el o, o Wl iy 3 TR R TR
conli i pih gl SuRmUR o1 Reenty-Eic sty MR e e

HIn ad e 13T

BENT. TEES AGAEEMENT 18 NOM CANCELABLE.FOR THE BNTIRE ASHZEVENT
L‘JD'&.&THH WE AAT HAYING. FOR THE EQUIFMENT BANED QN YOUR
LITERAL ACCEPTANCE OF |T ARDWOUR PROLISE TO.PAY US URCER THE TERM
CEMINT, UITHOUT SET-LRFE FOR ANy REASIN, EVES T THE-LUIPMENT
1R 15 DARMAGED, EVEN IFIT 1S HOT YOUR FALLT.

:q: Mg Equizmen: B geas 0king Salar 162 iR DUETIEE MAaChES
& am B2 bl eoadan wleat o eesanl Yo fusreohe A
_‘I',.l..b\. Oy hEw sen miny Iq.a-‘wﬂ!n’ll e mmamitadlivar & Vaina® Fammsmr
i Aatasment rdy Iehda 5 Fyed e e e e 2 sopiel wagunet (=
L BAPeZh st u: whith B30 may e Fwcked Yy u'en wir Vesdes behal

; =l ﬁa:‘: e
afax any rhaes! i 3 e A, w e n"rreapa'hh' b i SpieRie o U., pligatiens of yoa o
QNS LrEar a:uh:ma;.‘:;m_ml. A Saky (RS LI alAing A mitviy 2nf
ng_--..,gnl..ﬂr*'lnrmgm szed o b Sguigment prof o i et for Sy ceasen
MO OCWARRANTY, WE MAKE MO CWARRANTIES, EXPRESS OR WPLIED IN(LUGHG
WARFASTIES U MEWCHAN L AFLITY OR FITRESE PO A PARTIGULAR PURAOSE, YU
HAVE AGCERTED THf DQUIBLENT “ARSY. VOIS CHOSE THE EQUIPNENT, TES VENDOR
AL i d) BatEn O, PR JOSGHERT. YOU AT CORTALT
% VENODOR FOR A STAVEMEN! OF THE WRERENTES W, AnY, THAT THE
1 AJRACTURER OF VENDOR 15 PROVISIS, WE ASSIGN T YOULANY KARANTI3S GNEM
Tous
A."SIIJ”IHL‘\T Vo mat 22 el asgn b subiRe L *l,mm ot Ihs Pipreneit ot gor
aent Vi way esll 20 2slzn ths Agreemed o g i i EoipaEil 1w T i
P.;.._ e hn- Fat duihond nobea myser Yim agooe iad il ne 00 g0, e 2ssinnen vibnass oul righls
b o Ay g, dEhened, o aetor Sesanladia atalral UL o nponn ol
.mm'n-i: e e b e
Ay ciesite wh be eguccaced ot o state o fede oowd bosied in Lon Counky, s, Yok sonsanl
pRIEnia s A% ErL s s ST A ranale of venge Fech H'quﬁ anp

ik ¥ [ty i,
',-assc.i DARAGE. Yo r2 eatpanibia e dey Comiie 1o or ket 3 1 Eniprial o sudh losk
Seve 0 Foey jar pomen, obdriang hersundar e ane rol responubl T, el

ardinE W

s el ncwnniy ml dghiel, Ay Cain, Base s dadiepd, Fahising araeey det, 18y vy
ralintes 4t BRI In po avens i e oot b ey Somsoquenan] o ledee ) dameg s

89500 euusTea

Puncaizse oo Fair Market Value

HJS’.HA. I:"' '-'-:q, BETE TR AL r.:m;m."\-:r._h! I::nt‘\l l"‘.l.'!:'.".\e 'H.‘x;h‘lJJ il A 1 5]
A et Ve e Fouipme il el Ll B et bl vk ol nomed
ot s e w2 e @l ol Tueede sislili b U o semat (it W s oo
W comaerreneni of W Agreenary, e tevvaber ppan o eiben rgueat Uoyee L i
BOMEN prapiily ey mapntn Saelation 12 8 waZEr o fad i ey eow e prood of swen
cip, it -hase e epda, b h' cialin, 0 iy peeserly ok nbaann 18 N
Exgicreun o a2l o sy eha3aing 1 B0 ACTIS &0 EeTURIS 1E we Seam ekl &
ezt daerine, B SRunnnunes o0 e Couiimenl A e o & an e
Ry, o MARSD My ol 2k by Fresecsd, mj;ﬂ:u Gl rE-lTLl.:Ht um b arensme which-miy
g e oy i Y sl e A
ot ks U Breadjh o nism h H HE o (1) WIEM ul LI:.oL‘ hbppims wde
e Agrearmail T B, 3 IMEUGANEY PmsEacs Monied Wil e Bpli, 3 tuf oalka,
w0 Joplacn the Bqione, éf*apa. S Bk METHRTG o3 Gl o D Do dur
uriia s Agresirenl, 5 ovt hosked restael, bad AiLzeunti o BETBADER,
TARES ‘Wim wn T4 Beumment, Vou vl piy whon e, e deucly o by
leszs &2 Hue:a!'ﬁu e Ejuipanent BAE e g ement Teley of uie bas
o uble pviee e fron vath  SRence chargo,
EN:COF TERM A1 wean® ol (e ey o i Ag scmet dor ooy rerewsl iens) fihe " Sid Do),
I8 g v fetuea St g mORE: wSsk o) ¥ YL W S, et dase
nn Ivha Bl Dl o wou) et o ke e Eguipemnl, aad b i ey o i
Bgisint i e greann Nz By s, 9 yourn ouperae, € 2 Pahasa Opton i Inkrite
Wit At yar Are et in delssdian the Srd Oute, you may sachase Bie Egupomd e g " A
I5° ta I Purshiox Dplenprica. I the e Ssuiamen 8 po- Insnedisiely meeriie i us by
st it sl o el yo all eimbeme uy s i peaEr CASN. Y 290A0" pay 210G
Agretteaal of el 2 "n‘#ﬂ#'\' et 10 b End Qe eakct war pnzonl B e aoigany e
-ay chama i -asalnn W her aimcunts owed, an wary SiniEden hee el i Sl the
D we (R o Dvt Equipmen,

UEFALET Al REMEDE Tl yoa do-not gy oy soe wittde 110 dege siter i due din, o B pon
BAEREN Ay Clhe 1EAR) O TS AStEsMenl oty #qur-tw'l vl By wil B DA, e
.'emm'»uhlnzlw sgn e Equipmenl DS 8L Y007 ageass’ s ey ar 138 sl du
airg1k, 804 2 ol (eI payinas for o uNea1es Gk, Db 2 beokes e, bush
checrled & ot 26 L .r" "mm-uaaaﬂa':arlsw raniie swl e 1 o inteding
diabigy 1 wpunsisatg (g Eipmanl You ?:!sre 1 pe oo qusts and capura, indugng
rEalona - aleray fens, e in eaIRrD NS Aprerdeel TN KED &)cke B DAy e O

25 o die MRoufs i . 'Iﬂﬁlhﬁl!’:.ﬂ ‘ii-p-!rl'ﬂ"
LCG Yok agres hat s Agteameet i {asdr 2180 e Leated 22h 3 Fodnce Ledes” 84 (3 e
15l Bk 25 o L Uniorm Cotmmiessle Cocke TUCCT). Yom apter 0 loga he dotes 2rc

© praninsseadind e bgs g 47505 W Arnig PR g UCT,

HISZELLAHECAIS: This Assagwnl 2 ind dalig agionant BEMEEn v 43 18 93 diparnd
s i reieasesfabant o mpmeniels, lidiing e g pfet. An iy cardey e
Rifh AgTpamoal fury kel A @t ed un -The seilln of dis Agmaement 5hED B2 s oy etk
Baan yolir feesimiv ¢! 2figlnel Sgnatie, o which bean gut GigiealsgneRen. Any <hargs M
S iaanling mgasd By sam perty

PLE‘IDMEH"% AUTHORIZED EIGI'M'I'UHE

gt

m.n,{@ ""la'mr.i Abey

EGHATL

CCrEERS IL.-Jﬁ‘. wrmnu -'wt:n:n.r.--:f 3
[LERE J.,a'.‘-'l"iim'l}"td 'I‘TH‘GJ.JHI EVE S 3 .
VE :-:I..:s @ m.wad ithy & n, s, M b vy 8o mf nprv.. R St

aERmer Wil ety .ﬂm#luzﬁ Jﬁiu a6 he s2eys
: Rl m‘hu;wwv i
Lot

NIEIELEL

Wy L
PRINT %NEJ\_I}"F' M

présmil 'Te"' : .q!u#WJ\arm‘ nfm:'t«ﬁn?ﬂtu:.ﬂ-h I-h.iu-!]d il

s i v of b Agrecaren] oy 3
1R FRFNE Y B V] BT [ I
3 inE QUEreely’ and mE Apradmant, waves A gy yidang Kirel e

ATE:

GreatAmerica sent monthly invoices to NRMC beginning October 30, 2017.
According to GreatAmerica records, NRMC made four payments to GreatAmerica.

The first payment was by check in the amount of $1157.17 from the bank account



of NRMC dated “11/4/17” with the notation “office internet phone/fax etc” on the
memo line. Additional payments as noted in a GreatAmerica “payment history
report” were made on January 23 ($2355.24), March 29 ($2233.64), and May 21,
2018 ($2607.44).2

On May 17, 2018, Dr. Rodionova sent an email to Tim McEowen?
concerning an April 23, 2018 invoice:

Tim! Tony Barro and New York Digital betrayed me and broke the[ir]
responsibility to me

My services got interrupted, in both offices, because he (they) did not
pay their bills

| moved back with Verizon and Cable vision.

You can pick up your phones.

| cannot use them.

If you want, and give me a fair price on used printers/ faxes, | will
purchase them from your company.

Let me know, how you want to approach it.

Sorry,

Ny Digital turned out to be criminals and a fraud.

Let’[s] take everything into consideration, so | could pay you for
equipment, if you are looking to sell it | am willing to buy.

| am not looking to lease. That is out of the equation.

Thank you. Respectfully,

Dr Rodionova.

Ps.

The last 2 invoices send to Tony Barro.

He was swearing, he will pay them.

| have it in writing and witnesses. For all the damage he caused to
my company.

On July 26, 2018, GreatAmerica sued NRMC, alleging “NRMC breached

the Agreement by failing to make the required payments.” GreatAmerica also

2 The May 21 payment was authorized by Dr. Rodionova by telephone.

3 According to an interrogatory answer, McEowen is an employee of GreatAmerica
who “had communications with Defendant regarding late payments and buyout
quote.”



asserted a claim of unjust enrichment because “NRMC is in possession of the
equipment financed by GreatAmerica.”

NRMC denied the allegations of the complaint and affirmatively asserted
(1) GreatAmerica “has unclean hands in that [it] knew or should have known that
New York Digital . . . had a history of not performing its obligations with regard to
sales of equipment to its customers, yet [GreatAmerica] continued to finance said
sales”; (2) no authorized person of NRMC signed the Agreement; and (3) the
representative of New York Digital “fraudulently induced [NRMC] to enter into a
contract that was financed by GreatAmerica.” The answer was accompanied by
an affidavit by Dr. Rodionova, which provides in part:

| did not sign the document which is attached to the Petition by

GreatAmerica . . . and | have not signed any document with

GreatAmerica Leasing.

To the extent that the document purports to have my
signature, it is a forgery. The representative from New York Digital
Products created accounts in my name that were not authorized by
me.

On January 18, 2019, GreatAmerica sought summary judgment, arguing it
did not matter if “no authorized person of the defendant signed” the Agreement
because under lowa law, “NRMC ratified the Agreement by accepting the
equipment and making seven monthly payments. Having ratified the Agreement,
the plain language in the Agreement that it is “non-cancelable” must be enforced
as a standard “hell or high water clause.”

As support for its contention that NRMC accepted and used the equipment,
GreatAmerica filed the affidavit of Steve Louvar:

| am employed as a litigation specialist for [GreatAmerica.] The

information set forth in this Affidavit is based on my personal
knowledge and my review of GreatAmerica’s business records.



On October 23, 2017, GreatAmerica employee, Katy
Mulherin, performed a telephone verification with NRMC Employee
Melissa Santiago. Exhibit 2 is a true and accurate copy of the
Equipment Inspection/Verification. Santiago confirmed that the
equipment had been installed and was working.

Exhibit 2 is copied here:

EQUIPMENT INSPECTION/VERIFICATION

CUSTOMER NAME: t\&O\.z'h’l L\J\ﬁ._. Q&)a‘qp AN G m{d [ C&,E Can e PL

APPLICATION NO: ) 1 2"6[{" Z"DL{' ..... I
PHONE NUMBER; U % - (lcf Lf - [O0D &Sm&[.f
DATE/IME: i _Iq;}fb i l \ :LH:’ _

comepoelisee. Sanbioys Wil R
IS THE EQUIPMENT INSTALLED AND WORKING? E/YES [ wo
DATE OF INSTALL: Qs-h Q(Ol.«—’\(

Q
p— 5

PAYMENT: qq q-%

SEC. DEPJADV:

NEW OR USED EQ.

EQUIPMENT LOCATION: é&-ﬂf\—'L &,‘0 M
BILLING ADDRESS
{IF DIFFERENT ] .
FROM EQ. LOC.| éf}-'“f"" a«b M
AP CONTACT: Ttr\ P

PHONE NUMBER:

FAX NUMBER '] LQK" ?4"‘{’ (;240‘-{"
EMAL N R octionown 2D Oud ]UCDIL.. (%%

_ GOMMENTS: M\&”\'ICLLJ\E&V wf\)ﬂd\lﬁ\, hif’l’,d”\y

In response, NRMC asserted the “handwritten part of Plaintiff’'s Exhibit 2
does not confirm the year that the person supposedly called” and “[t]here is no

indication that equipment is working.” In a February 5, 2019 affidavit, Dr.

Rodionova averred:



(4) I dealt with New York Digital Products, Inc. with regard to
certain equipment that New York Digital Products, Inc. was
supposed to provide. | did not sign any agreement with
GreatAmerica Financial Services Corporation or GreatAmerica
Leasing. No one in my office was authorized to sign any agreement
with GreatAmerica Financial Services Corporation or GreatAmerica
Leasing.

(5) There is what looks like an initial on an agreement with
GreatAmerica that has been provided to me since this lawsuit has
been filed. That is not my signature.

(6) No agreement was ever signed with me or New York
Digital Products, Inc. and as a matter of fact | parted ways with New
York Digital Products, Inc. because of their actions with regard to the
proposal they gave me concerning certain phone and copier
equipment and their actions thereon.

(8) The equipment dropped off at my offices by New York
Digital Products, Inc. was used equipment and was not something |
would purchase or finance from anybody.

(9) Melissa Santiago is not authorized to act on behalf of the
corporation, is not authorized to accept delivery of equipment or
make any determination as to whether or not payment is due and
owing to anyone from the Defendant corporation, and is not
authorized to determine if any equipment meets my corporation’s
needs or standards.

(10) When | contacted a representative from GreatAmerica
Financial Services Corporation he was not helpful and he was only
defending the actions of New York Digital Products, Inc.

(11) New York Digital Products, Inc. made the contact with
GreatAmerica Leasing Corporation and | had nothing to do with
deciding who New York Products, Inc. was going to deal with.

(12) With regard to the alleged agreement, | was not
presented a copy of it when | contacted the GreatAmerica Leasing
representative.

(13) . . . The equipment that was sent to my office was
something that | could not use because it was specific for New York
Digital Products, Inc. | never got any use out of the equipment.!*!

4 NRMC answered interrogatory No. 14 as follows:
The agreement never was signed. New York Digital sent equipment
to the Defendant even though | never signed contract with New York
Digital and left it in the office. | found out that my identity was stolen
in 2018 or end of 2017. Even I could not use the equipment (it was
specific for New York Digital) and | have chosen Cablevision for one
office and Verizon for another. | paid a lower price.



NRMC acknowledged it made seven payments but asserted it did so because New
York Digital was not making promised payments. NRMC also asserted it was
attempting to come to a resolution with GreatAmerica in light of fraudulent conduct
by New York Digital.

On February 28, 2019, the district court granted GreatAmerica’s motion for
summary judgment. The district court noted the Agreement contains a hell-or-
high-water clause, which is valid and enforceable under lowa law. The district
court found:

NRMC confirmed receipt of the equipment and paid the invoices, one
of which was paid by Dr. Rodionova herself on the phone. Both the

verbal affirmation and the payments . . . function as acceptance of
the goods and trigger the enforcement of the “hell or high water
clause.”

The court finds that [NRMC] did accept the delivery of the
goods both according to the phone call verification with
GreatAmerica and to the extent there is any question of the
substance of that phone call, by keeping the goods for seven months
and making payments there upon, without any attempt to reject the
goods.

As with the conduct that constitutes acceptance of the goods,
in the same ways, Dr. Rodionova ratified the contract with
GreatAmerica, regardless of who signed the initial agreement. By
accepting the equipment and keeping it, using it to some degree, and
making seven monthly payments, Dr. Rodionova received a benefit
from the agreement for which she also was obliged to continue
making payments.

The court entered judgment for GreatAmerica for contractual damages of
$60,879.51 plus interest, attorney fees of $16,724.00, and costs of $314.99.
NRMC appeals, contending genuine issues of fact remain that preclude a

finding that NRMC ratified the Agreement by making payments.



Il. Scope and Standard of Review.

We review the grant of summary judgment in favor of GreatAmerica for
correction of errors at law. See C & J Vantage Leasing Co. v. Wolfe, 795 N.wW.2d
65, 73 (lowa 2011). Summary judgment is proper when the record reveals no
genuine issue of material fact and the moving party is entitled to judgment as a
matter of law. lowa R. Civ. P. 1.981(3). The nonmoving party is entitled to have
the evidence viewed in the light most favorable to its position. See Luana Sav.
Bank v. Pro-Build Holdings, Inc., 856 N.W.2d 892, 895 (lowa 2014). “Where
reasonable minds can differ on how an issue should be resolved, a fact question
has been generated, and summary judgment should not be granted.” Wolfe, 795
N.W.2d at 73. “[O]ur review is limited to whether a genuine issue of material fact
exists and whether the district court applied the correct law.” Id.

lll. Discussion.

In ruling in GreatAmerica’s favor, the district court relied upon the case of
Life Investors Insurance Co. of America v. Estate of Corrado, 838 N.W.2d 640
(lowa 2013). In Life Investors, our supreme court stated:

A principal may ratify the unauthorized act of an agent. See

Abodeely v. Cavras, 221 N.W.2d 494, 502 (lowa 1974) (stating a

factor to determine whether a contract is ratified often is whether a

principal accepted benefits from an agent’s unauthorized act). Even

if the actor who signed the contract was not Corrado’s agent at the

time of signing, “[a] person may ratify the act of an actor who was not

an agent at the time of acting,” providing the actor purports to be the

person’s agent or assumed to be the person’s agent. Restatement

(Third) of Agency ch. 4, intro. note, at 304 (2006).

838 N.W.2d at 644.



10

In discussing ratification,® the supreme court adopted the rule contained in
the Restatement (Third) of Agency that an undisclosed principal may ratify an
actor’s unauthorized act. Id. at 647. “We reach this conclusion for the reasons set
forth in comment “c” of section 4.03 of the Restatement (Third) of Agency and for
the fact that our legislature has adopted this rule for negotiable instruments.” Id.
“A person should not be able to accept the benefits of a contract even if the signer’s
acts are unauthorized, but deny his or her obligations under the contract because
the signer’s acts are unauthorized.” Id.”

Under Restatement (Third) of Agency, which was adopted by our supreme
court, “[r]atification is the consequence of a choice freely made by the principal.
The principal may choose to ratify the action of an agent or other actor without
knowing material facts.” Restatement (Third) of Agency 8 4.06 cmt. d.

Furthermore, “[a] factfinder may conclude that the principal has made such a

5 We observe that the Life Investors court was addressing “[o]nly ratification by the
principal of an agent’s signature” and not “ratification by an individual who had the
power to avoid the contract but affirmed the contract.” 838 N.W.2d at 645.
6 Comment “c” provides:
Forgeries. . .. Official Comment 3 acknowledges that a forger is not
an agent. However, the person whose name is signed may
retroactively adopt the forger’s signature as the person’s own. The
retroactive adoption carries the consequences of ratification. Like
ratification, it is a unilateral expression of a person’s consent, and
like ratification it does not require consideration to be enforceable. It
may be in the principal’s interest to ratify a forgery to obtain the
benefit of a transaction not otherwise available.
’ See Life InvTs Ins. Co. of Am. v. Corrado, 804 F.3d 908, 911 (8th Cir. 2015)
(where insurer brought a breach-of-contract action against its life-insurance sales
representative, alleging that defendant breached the parties’ settlement
agreement by failing to repay advances on monies he received from plaintiff, the
district court granted summary judgment for plaintiff and court of appeals affirmed,
holding that defendant was bound by the settlement agreement through
ratification—even if defendant did not sign the agreement, he was bound by it
because he did not object to it and accepted the benefits he received from it).


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037432632&pubNum=0000506&originatingDoc=Iebdfd9cbda4911e295e30000833f9e5b&refType=RP&fi=co_pp_sp_506_911&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_911
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choice when the principal is shown to have had knowledge of facts that would have
led a reasonable person to investigate further, but the principal ratified without
further investigation.” 1d. (emphasis added). Viewing the record in the light most
favorable to NRMC,2 we conclude there is a question of fact whether NRMC had
knowledge that would have led a reasonable person to investigate further.

GreatAmerica asserts NRMC received GreatAmerica’s invoice “referencing
a finance agreement” [at which point] “NRMC had a choice: refuse payment under
the Agreement and investigate the Agreement further; or accept the benefits of this
Agreement without further investigation and perform under it.” GreatAmerica
overstates its evidence.

The initial billing to NRMC is set out below:

8 See Luana Sav. Bank, 856 N.W.2d at 895.
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- GreatAmerica Remittance Section e

f JFIHIHGIIL BERVICES %egmgacgrlnanualswa.
£ T * Dallas, TX 752650831 Invoice Mumber: 21562773
£ WARDIWORN * INTEGRITY * ENGELLENGE Agreement Number: 003-1206204-000
% Invoice Print Date: 1032017
2 Due Date: 112372017
Total Due: $1,157.47

Return Senvice Reguested

D Check here for change of address (see reverse for details) Use endosed anvelcoe and make check payable to:
C i :

ATTH: ACCOUNTS PAYABLE GreatAmerica Financial Sves.
NATALYA RODIONOVA MEDICAL CARE P.C. PO Box 680831
2109 MATTHEWS AVE Dallas, TX 75286-0831

BROMX NY 10482-2014
pebsbae o g byl g R o RO R

00DD0D3229L2040000000000225627730000000000LL57)75

Keep kywer portion for Your FEcoms - Please FEtUm Lgper porian with your payment

5w

e < GreatAmerica Invoice Number: 21562773
GrastAmarics Financksl Sves. ;

FINAMCIAL SERVICES onpaye0Rs] Due Date: 112312017

HARD WORK » INTEGRITY » ENCELLEWCE O35 TH TS265-0331 Tatal Due: $1,157.17

Important Messages

We appreciate your business!
We are glad you chose Greatdmerica Financial Services Corporation. Please remaove the remittance portion of this invoice and
include it with your payment.

Invoice Detail
Agreement 003-1296204-000: 3-Kyocera TASKalfa 4002i Copiers & Grandstream Phone Sys Amount Tax Total
1 Standard Payment .00 BB.&T 1,0B7.87
2 One-Time Documentation Fee 60,50 0.00 68.50
$1,157.47

The billing references “Agreement Number 013-1296204-000.” Nothing is said of
a “finance agreement.” It does not provide any terms of the referenced agreement.

We also noted Dr. Rodionova'’s affidavit states: “There is what looks like an
initial on an agreement with GreatAmerica that has been provided to me since this
lawsuit has been filed. That is not my signature.” (Emphasis added.) She also
states, “[W]ith regard to the alleged agreement, | was not presented a copy of it

when | contacted the GreatAmerica Leasing representative.”
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Perhaps a factfinder could conclude NRMC “had knowledge of facts that
would have led a reasonable person to investigate further,” but that is a question
for a factfinder. See Argus v. Ware & Leland, 136 N.W. 774, 775-76 (lowa 1912)
(noting ratification presented a jury question).

We believe the same is true as to whether NRMC accepted the benefits of
a contract. Dr. Rodionova’s affidavit states Melissa Santiago “is not authorized to
act on behalf of the corporation, is not authorized to accept delivery of equipment
or make any determination as to whether or not payment is due and owing to
anyone from the Defendant corporation and is not authorized to determine if any
equipment meets my corporation’s needs or standards.” Dr. Rodionova also
states, “New York Digital Products, Inc. made the contact with GreatAmerica
Leasing Corporation and | had nothing to do with deciding who New York Products,
Inc. was going to deal with.” Moreover, “the equipment that was sent to my office
was something that | could not use because it was specific for New York Digital
Products, Inc. | never got any use out of the equipment.”

We also observe there appears to be a question of fact as to whether NRMC
attempted to reject the equipment. The evidence is not so one-sided that the issue
can be determined as a matter of law. Cf. GreatAmerica Leasing Corp. v. Davis-
Lynch, Inc., No. 10-CV-13-LRR, 2011 WL 167248, at *9 (N.D. lowa 2011) (“[T]he
undisputed evidence demonstrates that Moreno’s supervisor and Defendant’s

office manager, Adrienne Redd, accepted the copy machines and served as

9 See Restatement § 4.06 cmt. b (“A person who has ratified is not bound by the
ratification if it was made without knowledge of material facts about the act of the
agent or other actor. . . . The burden of establishing that a ratification was made
with knowledge is on the party attempting to establish that ratification occurred.”).
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Defendant’s primary contact with Seamless. Despite Redd’s knowledge of the
transactions, Redd continued to deal with Seamless on Defendant’s behalf, and
Defendant continued to use the copy machines Seamless provided to Defendant
under the C/CAMP Agreements. Thus, Redd later ratified the agreements and
Defendant benefitted from the use of the copy machines.”).

Viewing the record in the light most favorable to NRMC, the district court
erred in finding GreatAmerica proved ratification as a matter of law. There are
genuine issues of material fact concerning ratification that preclude summary
judgment. We therefore reverse the entry of judgment in favor of GreatAmerica
and remand for further proceedings not inconsistent with this opinion.

REVERSED AND REMANDED.

Ahlers, J., concurs; Greer, J., dissents.
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GREER, Judge (dissenting).

| respectfully dissent; | would affirm the district court and grant
GreatAmerica Financial Services Corporation (GreatAmerica) summary judgment
against Natalya Rodionova Medical Care, P.C. (NRMC). As an affirmative defense
to the GreatAmerica breach-of-contract claim, NRMC confirmed “[t]lhe
representative from New York Digital Products, Inc. fraudulently induced the
Defendant to enter into a contract that was financed by GreatAmerica Financial
Services Corporation.” (Emphasis added.) Next, Dr. Rodionova?® verified she did
not sign any document with GreatAmerica, but on October 23, 2017, Melissa
Santiago,'* a NRMC employee, confirmed the equipment leased (a telephone
system and copiers) was installed and working. On top of that, NRMC made seven
months of payments on the contract for the telephone system and copiers, one of
which was personally authorized by Dr. Rodionova by telephone. Finally on May
17, 2018, seven months after delivery of the equipment, Dr. Rodionova sent
GreatAmerica an email seeking to cancel the agreement. Without question,
NRMC and its vendor, New York Digital Products, Inc. (New York Digital), are at
crosshairs based on New York Digital’s alleged fraud. But the question here is
whether NRMC contracted with GreatAmerica.

The district court applied the “hell or high water” clause of the contract and
found NRMC was bound because of its unconditional acceptance of the contract

terms by usage and payment. The court confirmed the agreement is non-

10 Dr. Natalya Rodionova is the sole shareholder of the professional corporation
NRMC.
11 Dr. Rodionova argues this employee had no authority to bind NRMC.
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cancelable. The court also determined NRMC ratified the contract by its actions
and inaction. GreatAmerica contends the district court got it right. But finding there
are still genuine issues of material fact to resolve, the majority reverses the district
court’s summary judgment ruling. Those disputed facts are: (1) whether NRMC
had insufficient knowledge so that it had no duty as a reasonable person to
investigate further into the transaction, thereby avoiding ratification of an
agreement the principal did not sign; (2) whether NRMC accepted the benefits of
the contract; (3) whether Melissa Santiago authorized acceptance and approval of
the equipment; and (4) whether NRMC rejected the equipment. Even addressing
these questions, | disagree that material facts prevent summary judgment as a
matter of law.

Under established principles of summary judgment, NRMC’s arguments
fail. A party resisting summary judgment must set forth specific facts which
constitute competent evidence showing a prima facie claim. Summary judgment
“is the ‘put up or shut up’ moment in a lawsuit, when a [nonmoving] party must
show what evidence it has that would convince a trier of fact to accept its version
of the events.” Schacht v. Wis. Dept of Corr., 175 F.3d 497, 504 (7th Cir. 1999),
overruled on other grounds as stated in Higgins v. Mississippi, 217 F.3d 951, 954
(7th Cir. 2000); see also Bauer v. Stern Fin. Co., 169 N.W.2d 850, 853 (lowa 1969)
(“[A] party ‘may not rest upon the mere allegations or denials of his pleading.” He
must set forth specific facts showing there is a genuine issue. He cannot merely
say there is one; but it must appear ‘by affidavits or otherwise’ that this is the case.”
(citation omitted)). NRMC, other than protesting unfairness, omits verified facts

refuting summary judgment.
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(1) Ratification. First, even looking at the facts in the light most favorable to
the nonmoving party and assuming that Dr. Rodionova did not sign the
GreatAmerica agreement and that someone forged her initials, it does not change
this result. “Signature is not always essential to the binding force of an agreement.
If accepted and acted upon by the parties as a binding engagement, mutuality
appears without formal signature. This is elementary.” Henderson v. Henderson,
114 N.W. 178, 179 (lowa 1907). NRMC made seven months of payments to
GreatAmerica for the equipment. When NRMC defaulted, it stopped making all
payments but still had the equipment. The default came seven months after
delivery of that equipment to NRMC. The district court found NRMC ratified the
contract “[b]y accepting the equipment and keeping it, using it to some degree, and
making seven monthly payments.” Additionally, in the NRMC affirmative defenses,
it asserted that “New York Digital Products, Inc. fraudulently induced [it] to enter
into a contract that was financed by GreatAmerica Financial Services Corporation.”
(Emphasis added.)

After conceding some contract existed, | would find NRMC ratified the
contract’s terms. Our supreme court has said, “Ratification is the affirmance by a
person of a prior act which did not bind him but which was done or professedly
done on his account, whereby the act, as to some or all persons, is given effect as
if originally authorized by him.” Abodeely v. Cavras, 221 N.W.2d 494, 502 (lowa
1974) (quoting Restatement (Second) of Agency 8§ 92, at 210 (Am. Law Inst.
1958)). “There are two types of ratification: (1) ratification by the principal of the
signature of an agent, and (2) ratification by an individual who had the power to

avoid the contract but affirmed the contract.” Life InvTs Ins. Co. of Am. v. Estate
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of Corrado, 838 N.W.2d 640, 645 (lowa 2013). Whether the party “expressly or
implicitly authorized a person to sign on his behalf is not a necessary fact to
determine” ratification of a contract since a principal may ratify the act of an agent.
Id. at 644. “In other words, if ratification exists a contract exists and the action is
on the contract.” 1d.; see also Mayrath Co. v. Helgeson, 139 N.W.2d 303, 306—
309 (lowa 1966) (holding ratification occurred where corporation knew employee
accepted settlement agreement and corporation accepted benefit of contract).

In the second type of ratification—ratification by an individual who had the
power to avoid the contract but affirmed the contract—failure to act can be fatal.
NRMC asserts it did not ratify the actions of New York Digital because it did not
know material facts about the contract terms. So NRMC and the majority assert a
fact question exists on whether NRMC had knowledge that would have led it to
investigate further. See Restatement (Third) of Agency 8§ 4.06 cmt. d (Am. Law
Inst. 2006).12 But under the undisputed facts NRMC had information and ratified
without a further investigation. Even though NRMC had not seen the contract
terms before suit, it received a billing referencing an agreement number and “your

agreement.”®> NRMC confirmed it had no agreement with New York Digital. Yet

12 Restatement (Third) of Agency § 4.06 cmt. d provides,
d. Risk of lack of knowledge. Ratification is the consequence of a
choice freely made by the principal. The principal may choose to
ratify the action of an agent or other actor without knowing material
facts. A factfinder may conclude that a principal has made such a
choice when the principal is shown to have had knowledge of facts
that would have led a reasonable person to investigate further, but
the principal ratified without further investigation.

13 Under “ADDITONAL INFORMATION?” the billing noted:
If you have a right under your agreement to purchase the equipment
at or after the end of the term of the agreement, and you properly
exercise such right, you are hereby notified that the seller of the
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it received billings from GreatAmerica, received equipment at its office, and paid
seven months of payments without protest. Under any commercial scenario, a
company would not pay a billing without investigating what the term “agreement”
meant in the billing. Life Inv’rs Ins. Co. of Am. v. Corrado, 804 F.3d 908, 912-13
(8th Cir. 2015) (upholding summary judgment and concluding, when faced with
inconsistencies about the commercial relationship, Corrado ratified an agreement,
which he claimed he had not signed, but had operated under for years).

(2) Acceptance of Benefits. Second, NRMC accepted the equipment and
made payments from when it was delivered in October 2017 until May 2018 when
the last payment was authorized over the telephone by Dr. Rodionova. It matters
not whether or how much they could use it. Here because the agreement was
ratified, under the “hell or high water” clause, once a lessee formally accepts the
property there is an unconditional obligation to pay the lease payments required
under the agreement. See, e.g., Hinkel Excavation & Constr., Inc. v. Constr.
Equip. Int1, LTD., No. C00-4090-MWB, 2001 WL 34008497, at *5-6 (N.D. lowa
2001); Citicorp of N. Am., Inc. v. Lifestyle Comm. Corp., 836 F. Supp. 644, 655—
56 (S.D. lowa 1993); GreatAmerica Leasing Corp. v. Star Photo Lab, Inc., 672
N.W.2d 502, 504 (lowa 2003). It does not matter if property is suitable for its
intended purpose, is lost, or is destroyed. Citicorp, 836 F. Supp. at 655-66. The

court in Hinkel Excavation noted:

equipment (“Seller”) has assigned to Account Services Exchange
LLC, a qualified intermediary, as part of an Internal Revenue Code
Section 1031 like-kind exchange program, Seller’s rights (but not its
obligations) under the agreement to sell office and/or communication
equipment to you.

(Emphasis added.)
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The essential practical consideration requiring liability as a matter of

law in these situations is that [hell or high water] clauses are essential

to the equipment leasing industry. To deny their effect as a matter

of law would seriously chill business in this industry because it is by

means of these clauses that a prospective financier-assignee of

rental payments is guaranteed security for his outright loan to the

lessor. Without giving full effect to such clauses, if the equipment

were to malfunction, the only security for this assignee would be to

repossess equipment with substantially diminished value.

2001 WL 34008497, at *7 (quoting Colorado Interstate Corp. v. CIT Grp./Equip.
Fin., Inc., 993 F.2d 743, 748 (10th Cir. 1993)).

(3) Melissa Santiago’s Actions. Third, NRMC did not dispute that Melissa
Santiago said the equipment was accepted and working but instead argues she
was not authorized to accept the equipment or make any determination about its
working condition. And following the October 2018 contact between Santiago and
the GreatAmerica representative, payments were made and there was no rejection
of agreement or equipment. Through these undisputed actions, NRMC accepted
the equipment by the October 2018 phone call between GreatAmerica’s employee
and Santiago, NRMC’s employee, wherein she confirmed that the goods were
delivered and were operational. See Star Photo Lab, Inc., 672 N.W.2d at 506; see
also GreatAmerica Leasing Corp. v. Davis-Lynch, Inc., No. 10-CV-13-LRR, 2011
WL 167248, at *5 (N.D. lowa Jan. 19, 2011). NRMC provided no affidavit of
Santiago refuting the acceptance of the equipment or its working condition.

(4) Rejection of Equipment. Finally under this record, there is no factual
dispute impacting the summary judgment ruling. Reviewing the facts in the light
most favorable to NRMC, no rejection of the equipment occurred until Dr.

Rodionova emailed GreatAmerica suggesting the phones did not work but she

would consider buying the copiers and fax. Belated efforts to cancel a lease cannot
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constitute an “effective rejection.” A refusal to keep making payments after seven
months of payments does not constitute an effective rejection of goods under lowa
law. See In re Rafter Seven Ranches L.P. v. C.H. Brown Co., 546 F.3d 1194,
1201-02 (10th Cir. 2008) (holding lessee who made no payments under the leases
but did nothing to reject defective sprinklers for six weeks did not reasonably reject
the goods); Davis—Lynch, Inc., 2011 WL 167248, at *5 (stating lessee’s payments
over nine months before refusing to continue to pay “does not constitute an
effective rejection of goods under lowa law”); Campbell v. AG Finder lowa Neb.,
No. 03-0323, 2004 WL 893937, at *3 (lowa Ct. App. Apr. 28, 2004) (noting a
rejection is ineffective unless made within a reasonable time).

Based on these undisputed facts, | believe the district court correctly
granted summary judgment against NRMP. | would affirm the summary judgment

ruling and enter judgment accordingly.



